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lords’ efforts at accommodation, the commons had repeatedly refused to relax
these resolutions — naturally, since if the Crown wished to legalize discretionary
imprisonment for reasons of state it must originally have intended to practise it. Why,
then, did the commons agree to proceed by petition of right? The truth was
that Charles’s exploitation of the issue of trust had obliged the commons’
leaders to resort to compromise after all. The unanimity of support for Sir
Edward Coke’s proposal must otherwise be inexplicable: everyone except
Coryton and William Hakewill chose to forget on 6 May that procedure by
petition of right had failed to interest M.P.s during the debate on the lords’
propositions ten days before because it could not guarantee legislation.*'* As Coryton
objected (with Hakewill’s scholarly aid), legislation had not been made by
means of petition and answer since the fifteenth century. Just what use was
a petition of right if it could never become law?1 But this crucial objection
was brushed aside: the threat of a broken parliament, doubly heinous in time
of war, seems to have been too close on 6 May for the commons’ leaders to
listen to unwelcome home truths. Charles I had eliminated bill procedure from
the equation; the commons, if they were not to concede total defeat, had no
choice but to snatch at an option of primarily cosmetic value.

VII

To sum up. Reappraisal of the five knights’ case establishes that Charles I had
abused the legal procedures of King’s Bench in order to defy the spirit of
English ‘due process’ legislation. The Crown’s action was exposed in parliament
in 1628, and the house of commons passed resolutions which were an absolute
denial of the Crown’s alleged right to imprison for reasons of state. These
resolutions were opposed on behalf of the Crown by Sir Robert Heath, who
upheld Charles’s power to imprison for causes unknown to the law. Despite
the moderating efforts of the upper house, the views of Heath and the
commons’ spokesmen became polarized, and the commons declined, if
possible, to allow the disputed points to be settled by default in favour of the
Crown. In starting this chain of events, Charles and Heath were the innovators.
Heath, who Buckingham admitted was acting under pressure from Charles,
had originally attempted to pervert the record of the decision in the five
knights’ case in order to legalize Charles’s claim to practise discretionary
imprisonment for reasons of state. Furthermore, the lords verified correctly
that the decision in the five knights’ case could never have been legally
employed as a precedent for such imprisonment, with the result that the
Crown’s acts and intentions appeared in an unfavourable light. In the interests
of compromise and unity, the lords assumed responsibility for trying to resolve
the disputed legal points themselves, but their propositions were unacceptable
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to the commons on the grounds that they acknowledged Charles’s ultimate
right of discretionary imprisonment in times of emergency. The truth was that
the revelation of Heath’s attempt to pervert the King’s Bench records had sown
fears that Charles’s government had repudiated its commitment to the rule of
law. Hence the commons’ lawyers would not agree that Charles had ever had
the right to practise discretionary imprisonment in defiance of English ‘due
process’ legislation. When Charles then stepped in to curtail the consultative
process between the houses, he managed to isolate the commons but failed to
quash their desire for reforming legislation. The petition of right was born
when Charles reneged on his promise of 4 April. In approving the idea of the
petition, the commons espoused the one remaining parliamentary method by
which an explanatory document in the spirit of their resolutions might be
devised. However, the decision to abandon bill procedure in favour of the
petition was a major setback in terms of what had gone before, and future
historical inquiry will need to examine how far the petition, in fact, marked
the victory of politics over principle.



